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electric system .... would not amount to an additional servitude, but 
only to an improvement upon the first system, which is allowable, and without 
further express grant. But in this case the plaintiff is bound only by her con- 
tract, and any change in the location of the track which is essentially differ- 
ent from that in view of which they contracted, and which works an injury to 
her property or business, creates a liability in her favor and against the com- 
pany." 

Insurance— Condition for Notice by Insured— Effect of Inca- 
pacity of Insured. — An accident insurance policy contained the condition 
that the insured should give written notice of the accident to the insurer 
within ten days after its occurrence, together with a full statement of the 
nature of the injury, otherwise all indemnity or benefits under the policy 
should be forfeited. The plaintiff was injured by a fall from a bicycle which 
rendered him unconscious and incapacitated to give the notice within the 
required time. Within a reasonable time after his ability was restored, he 
gave the notice. Held, that the plaintiff could recover on the policy. Corn- 
stock v. fraternal Accident Asso'n of America (1903), — Wis. — , 93 N. W. 
Rep. 22. 

The court reasoned as follows : The general rule is, that parties to an 
express contract must perform according to their agreement or take the con- 
sequences implied by law or agreed upon ; citing Cook v. McCabe, 53 Wis. 250, 
10 N. W. 507, 40 Am. Rep. 765; Bacon v. Cobb, 45 111. 47; Dewey v. School 
Dist., 43 Mich. 480, 5 N. W. 646, 38 Am. Rep. 206; Superintendent v. Ben- 
nett, 27 N. J. I/. 513, 72 Am. Dec. 373. And generally when one by contract 
imposes a duty upon himself, impossibility of performance from any cause 
does not excuse non-performance; citing The Harriman, 9 Wall. 161, 19 1,. 
ed. 629; Beebe v. Johnson, 19 Wend. 500, 32 Am. Dec. 518; Stees\. Leonard, 
20 Minn. 494; School Dist. v. Dauchy, 25 Conn. 530, 68 Am. Dec. 371 ; Jones 
v. U. S., 96 U. S. 24, 24 L. ed. 644. But this rule has exceptions. One is, 
where impossibility of personal performance occurs subsequently to the mak- 
ing of the contract, and it is clear that personal performance and none other 
was contemplated by the parties ; citing Dickey v. Linscott, 20 Me. 453, 37 
Am. Dec. 66; Johnson v. Walker, 155 Mass. 253, 29 N. E. 522, 31 Am. St. 
Rep. 550; 7 Am. & Eng. Enc. Law (2nd ed.) 147. This case, said 
the court, may well be brought within the exception. Several cases 
are cited on the general subject of conditions [for notice. This de- 
cision seems well supported by authority. The general rule is, that 
a supervening impossibility will not excuse non-performance. Switzer 
v. Mfg. Co., 59 Mich. 488, 26 N. W. 762; Anderson v. May, 50 Minn. 280, 
17 I/. R. A. 555, 52 N. W. 530. But the intention of the parties is the real 
test. Potter v. Berthelet, 20 Fed. 240; Wolfev. Howes, 20 N. Y. 197, 75 Am. 
Dec. 388; Stewart v. Stone, 127 N. Y. 500, 14 L. R. A. 215 (and note). If it 
is clear that the parties contemplated the continued existence of a thing or 
person, the perishing of such person or thing will excuse non-performance. 
Within this exception are contracts for personal services. Pinkhamv. Libby, 
93 Me. 575, 49 L. R. A. 693, 45 Atl. 823; Lorillard v. Clyde, 142 N. Y. 456,. 
24 L. R. A. 113, 37 N. E. 489; Walker v. Tucker, 70111. 527; CM. & St. P. 
Ry. Co. v. Hoyt, 149 U. S. 1, 13 Sup. Ct. 779, 37 h. ed. 625. 

Insurance — Conditions Precedent to Doing Business in Another 
State — Substituted Service. — The statute of Pennsylvania provided, that 
no foreign insurance company should do any business in the state until it had 
filed a written stipulation, agreeing that legal process should be served upon 
the insurance commissioner, or upon some agent specified by the company. 
The defendant insurance company, a corporation of Indiana, issued a policy to- 



